Summary

I have hereinbefore found that Badger is a large operator,
that payment of penalties will not cause it to discontinue in
business, that it has a favorable history of previous violationsr
that it showed an outstanding effort to achieve rapid compliance
requiring a reduction in the penalty otherwise assessable in the
amount of $100, that the violation was associated with ordinary
negligence warranting a penalty of $1,000, and that the violation
was very serious so as to merit a penalty of $2,000.  The penal-
ties under negligence and gravity amount to $3,000 which should
be reduced by $100 under rapid good-faith abatement to $2,900.
The total penalty, of course, takes into consideration that'Bad-
ger is a large operator.

DOCKET NO. WEVA 81-277

The Secretary's petition for assessment of civil penalty
filed in Docket No. WEVA 81-277 seeks assessment of a penalty
for the violation of section 75.803 alleged in Citation No.
631938 issued under section 104(a) on September 22, 1980,  I
have already found that a violation of section 75.803 occurred
because the fail-safe grounding system could not deenergize power
on September 19, 1980.

The findings made above as to the criteria of the size of
Badger's business, the fact that payment of penalties will not
cause Badger to discontinue in business, and Badger's favorable
history of previous violations are also applicable to a deter-
mination of the penalty for the violation of section 75.803.

Good-Faith Effort To Achieve Rapid Compliance

Citation No. 631938 was written at 5 p.m. on September 22,
1980, and the citation gave Badger until the next day, Septem-
ber 23, 1980, as the time within which the violation should be
abated.  The inspector wrote a subsequent action sheet on Septem-
ber 23, 1980, terminating the citation on the ground that the
defective circuit breaker had been removed from the mine and re-
placed with a circuit breaker which would allow the fail-safe
grounding system to cut off power if a fault should occur.  In-
asmuch as Badger abated the violation within the time given by
the inspector, I find that Badger demonstrated an average good-
faith effort to achieve rapid compliance and that the penalty
to be assessed for the violation of section 75.803 should neither
be increased nor decreased under the criterion of good-faith
abatement.

Negligence

Badger's chief electrician had drawn up the specifications
which were followed by Line Power Manufacturing Company in con-
structing the defective circuit breaker. The counter on the
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